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IN THE SUPREME COURT OF THE STATE OF UTAH
IN THE MATTER OF THE GENERAL
DETERMINATION OF RIGHTS TO THE
USE OF ALL WATER, BOTH SURFACE
AND UNDERGROUND, WITHIN THE
DRAINAGE AREA OF BEAR RIVER AND
ALL ITS TRIBUTARIES IN UTAH0
RICHARD Mo ESKELSEN, VIRGINIA EQ
ESKELSEN, and LaNEZ NORMAN,

APPELLANTS1 BRIEF

Appellants,
vs0
TOWN OF PERRY, a Municipal
Corporation,

Supreme Court No0 900119

Appellee.
PRELIMINARY STATEMENT
The Appellants, Richard M„ Eskelsen and Virginia E„
Eskelsen, will be referred to herein as the "Eskelsens", and
Appellant LaNez Norman will be referred to as "Norman".

The

appellee, which is now a city, will be referrea to as ,lPerry!!.
References to all parts of the record except the transcript and the depositions will be indicated (R0
to the transcript will be indicated (Tr0

) 0 References

) 0 References to the

depositions will be indicated (Depc with the name of the deponent).
References to the exhibits will be indicated (ExQ
Ex0

) and (DefQ

)e
JURISDICTION OF APPELLATE COURT
Section 78-2-2, UCA, confers jurisdiction on the Supreme

Court, this being an appeal from a judgment of the district court
adjudicating water rights0

STATEMENT OF ISSUES PRESENTED FOR REVIEW
The following are the issues presented for review and
the standards of appellate review for each issue:
(1) Whether the Eskelsens and Norman are owners of
valid water rights in the George Davis spring here involved.
Standard of Appellate Review:
Appellate Review of the judgment involves questions of
law to be reviewed for correctness.
Little Vo Greene & Weed Investments, 141 Utah Adv. Rep.
20 (1990)«

The presumptions of credibility and verity to be ac-

corded the findings and judgment of the trial court do not apply
where the resolution of the controversy depends upon the meaning
to be given documents„
Lake v. Hermes Associates, Utah 552 P2d 126 (1976)
Burns v. Skogstad, 69 Idaho 227, 206 P2d 765 (1949)
(2) Whether Perry is the owner of any water right in
the Stokes, Walker Davis spring area.
Standard of Appellate Review:
Same as paragraph (1) above.
(3) Whether a statement of water users claim filed by
Perry in the above-entitled water adjudication suit is prima facie
evidence of the water right therein described.
Standard of Appellate Review:
Same as paragraph (1) above.
(4) Whether, assuming Perry had a water right in the
Stokes, Walker Davis spring area, it was forfeited for nonuse from
1964 to 1984*
-2-

Standard of Appellate Review:
Same as paragraph (1) above0
(5) Whether the doctrine of partial forfeiture of a
water right by five years of continuous nonuse applies to a municipal corporation in Utah0
Standard of Appellate Review:
Same as paragraph (1) above0
(6) Whether

l!

.ouothe dynamics of municipal water right

systems are such that economics may dictate changes in water
supply systems and relative uses of water sources; forfeiture because of a temporary reduction in one area would be inappropriate
and contrary to public policy110
Standard of Appellate Review:
Same as paragraph (1) above„
CONSTITUTIONAL PROVISIONS AND STATUTES HERE INVOLVED
Section 6 of Article XI of the Constitution of Utah
provides:
If

No municipal corporation, shall directly or
indirectly, lease, sell, alien or dispose of any
waterworks, water rights, or sources of water
supply now, or hereafter to be owned or controlled
by it; but all such waterworks, water rights and
sources of water supply now owned or hereafter to
be acquired by any municipal corporation, shall be
preserved, maintained and operated by it for supplying its inhabitants with water at reasonable charges:
Provided, That nothing herein contained shall be
construed to prevent any such municipal corporation
from exchanging water rights, or sources of water
supply, for other water rights or sources of water
supply of equal value, and to be devoted in like
manner to the public supply of its inhabitants.11
-3-

Section 73-1-11, Utah Code Annotated, provides:
"A right to the use of water appurtenant to land
shall pass to the grantee of such land, and, in cases
where such right has been exercised in irrigating different parcels of land at different times, such right
shall pass to the grantee of any parcel of land on
which such right was exercised next preceeding the
time of the execution of any conveyance thereof; subject, however, in all cases to payment by the grantee
in any such conveyance of all amounts unpaid on any
assessment then due upon any such right; provided,
that any such right to the use of water, or any part
thereof, may be reserved by the grantor in any such
conveyance by making such reservation in express terms
in such conveyance, or it may be separately conveyed/1
Section 73-3-1, Utah Code Annotated, insofar as pertinent,
provides:
"Rights to the use of the unappropriated public
waters in this state may be acquired only as provided
in this title* No appropriation of water may be made
and no rights to the use thereof initiated and no
notice of intent to appropriate shall be recognized
except application for such appropriation first be
made to the state engineer in the manner hereinafter
provided, and not otherwisec „ c „ lf <,
Section 73-4-14, Utah Code Annotated, provides:
M

The statements filed by the claimants shall
stand in the place of pleadings, and issues may be
made thereon* Whenever requested so to do the state
engineer shall furnish the court with any information
which he may possess, or copies of any of the records
of his office which relate to the water of said river
system or water source„ The court may appoint referees, masters, engineers, soil specialists or other
persons as necessity or emergency may require to
assist in taking testimony or investigating facts,
and in all proceedings for the determination of the
rights of claimants to the water of a river system
or water source the filed statements of claimants
shall be competent evidence of the facts stated
therein unless the same are put in issue0"

-4-

STATEMENT OF THE CASE!
This suit was filed pursuant to Section 73-4-24, Utah
Code Annotated, in the above-entitled suit for the general determination of water rights, to have determined disputes involving
water rights of less than all the parties to the general suit.
(Rc 1) The disputes are over the rights to the use of water of a
spring area located on the face of the mountains located just East
of Perry0
The Eskelsens, whose home is located just West of the
spring area, claim the following water rights:
(1) A one-half interest in diligence claim in George
Davis Spring (Hereafter "Davis"), filed in 1957 by Ruby Davis,
evidenced by Water Users Claim to Diligence Right, No0 538B
7)

(Ex0

Such water right is for twelve (12) gallons of water a minute

with a priority of 1900.
(2) Approved Application No. 43448 (29-1864) for
appropriation of 0o015 of a second foot of water from Davis Spring
with a priority of 1974.

(Ex0 7)

(3) Approved Application No0 59559 (29-2973) for
appropriation of 0.1 of a second foot of water from Davis Spring
with a priority of 1974.

(Ex0 5)

The Ruby Davis diligence claim was filed pursuant to
Section 73-5-13, Utah Code Annotated, whidh provides that such
claims are prima facie evidence of the water right therein described.
No evidence was introduced questioning the validity of such water
righto

(Exe 7)
-5-

The State Engineer's records show that the two abovenumbered applications to appropriate water are in good standingQ
(Ex0 5,7)
Norman claims ownership of a one-half interest in
Diligence Claim No Q 538> which Perry contends passed to it with
the conveyance of land in 19330

(R0 20,21)

Perry claims water rights in Stokes Spring (sometimes
called Walker Spring) which is located in the same spring area as
the Davis Spring at a higher elevation and which diverts water,
which except for the interception by the newly constructed Perry
water collection and storage works would have been diverted by
the Eskelsens and Norman from the Davis Spring*

(Tr. 100,101)

(Ex0 8,9)
Perry claims ownership of:
(1)

A right to O029 of a second foot of water which is

evidenced by Water Users Claim Code No 0 29, Serial No Q 2869, prepared by the state engineer and filed in the district court in the
above-entitled general determination suit0
(2)

(Def <, Ex. 9)

Diligence Claim No Q 538 (also claimed by the Eskel-

sens and Norman) which it claims to have acquired as an appurtenance to land conveyed by James Stokes and wife to Perry in 1917
(Ex0 3, p 0 33) and conveyed in 1933 to Maud Davenport without reservation of the water rightQ

(Ex0 3, p c 38)

The conveyance to Perry,

marked on the map attached to DefendantTs Exhibit 13, did not include
the Norman and the South part of the Eskelsen land on which the
house is locatedc
-6-

Although Perry had water collection works at Stokes Spring
from 1917 to 1964 and turned the water into the Perry culinary water
system, the pipeline was disconnected in 1964 because the water was
contaminated,,

(Tr0 223, Def0 Ex. 14)

It was not again turned into

the Perry system until 1984, when a new water collection system and
a reservoir were constructed.

(Trc 273) No measurement of water

diverted by the old collection works is in evidence0

The only flow

measurement of the water diverted from Stokes Spring was made by
John P. Jensen of the State Engineer's office on July 30, 1984, after
the new collection works were constructed,,

(Def. Ex. 9)

There is evidence that during an indefinite period of
time water from the Stokes Spring area was piped to two houses for
culinary use and an unmeasured flow from the cut Perry pipeline was
rented to Elmer R0 Mathews0

(Def, Exe 15)

There is no evidence that Perry ever filed an application
to appropriate water from Stokes Spring or filed a diligence claim
pursuant to Section 73-5-13, UCA0

There is no evidence that Perry

diverted and used for municipal purposes any water from Stokes
Spring before 1917.
Following a pre-trial conference, at which the issue was
raised as to whether a municipality could lose a water right by
forfeiture for nonuse under Section 73-1-4, UCA, the court instructed
the parties to file briefs on that issue,,

(R. 103,104) After the

briefs were filed, the case of Nephi City v0 Dee C. Hansen, State
Engineer, 779 P2d 673 (1989), was decided.

The court, by a memorandum

dated November 1, 1989, held that the opinion in that case was
controlling.

(R. 193)
-7-

Thereafter, at a further pre-trial conference, the Court
ordered the parties to file pre-trial briefs on the issue of partial
forfeiture of a water right by nonuseu

(R„ 196)

The case was tried on the issues framed by the pleadings
and at the pre-trial conferences, and the Court filed a memorandum
holding that:

(1) Perry received whatever water rights its prede-

cessors had as an appurtenance to land conveyed to it; (2) That
there was a beneficial use of water by Perry of part of the water
from the spring from 1964 to 1983, and the doctrine of partial forfeiture does not apply in this case; (3) That there is no evidence
which indicates clearly that Perry has in any way interfered with
water rights of the Eskelsens; (4) That the Eskelsen water rights
are subservient to Perrys; and (5) That Norman owns no water right
in the spring, it having passed as an appurtenance to the land which
was conveyed to Perry0

(R0 250-256)

The Court made findings of fact that the water from "Stokes
Spring", "Walker Springs", and "Davis Springs" comes from a common
source (Finding No0 4, R 262,262a); that Perry claims water rights
pursuant to Water Users1 Claim Code NoQ 29, Serial No0 2869, with a
priority of 1897 (Finding No. 6, R 262a); that Eskelsens and Norman
claim a one-half interest each in water rights in the spring area
pursuant to Statement of Water Users Claim to Diligence Rights No0
538 filed by Ruby L. Davis (Findings Nos. 7,8, R 263); and that
Eskelsen claims water rights pursuant to approved Application No.
59399 (29-2973) for appropriation of 01 second foot of water (Finding No0 10, R 263)0
-8-

The Court further found that the Stokes family developed
and diverted water from a "spring area11 on the real property now
owned by Perry City for domestic, livestock, and irrigation uses
patented to the Stokes family in 1897 (Findings Nos0 11,13, R 263,
264); that Perry acquired approximately seventy acres of property
and acquired all water rights in the "spring area11 (Finding Nou 14,
Ro 264); that Eskelsens and Norman trace title to their respective
parcels of land through a deed dated March 21, 1935, from Perry, as
grantor, to Maud Davenport, grantee (Finding No0 15, Pv 264); that
the Eskelsens and Norman Diligence Claim No. 538 fails as a matter
of law because the Utah Constitution, Article XI, Section 6. prohibits a city from selling or disposing of water rights (Findings
NoSo 16,17, Ro 265); that after Perry obtained its water rights in
the spring area in 1917, it placed it in its culinary water system
apparently without filing an

application for change of use, and

continued to use it in such system from 1917 until 1964 (Findings
NoSo 18,19, R. 265); that the quantity of water collected and used
varied from approximately one-fourth to onfe-third of a second foot
(Finding No0 19, Ro 265,265a); that from 1917 until May, 1964,
Perry continued to use water in its culinary water system (Finding
No. 20, R0 265a); in 1964, after water tests showed some impurities,
Perry discontinued placing water into its tnain distribution system
(Finding NoG 21, Rtt 265a); that Perry did continue to serve water
to the Davis and Dunn homes and rented the remainder of the water
on a year to year basis to Elmer Mathews (Finding No0 21, R. 265a);
that the water surfacing in the "spring area" comes from a common
-9-

source, being the mountains lying East of the spring area (Finding No0 28, R. 266,267); that Perry has established a water right
in the "spring area" for a quantity of water not to exceed 150
gallons per minute which was developed prior to 1897, and has been
utilized and maintained continuously up to the present time (Finding No0 31, R. 267); that the only valid application for water
rights held by the Eskelsens is approved application No* 59399
(29-2973) for „1 second foot with a priority of October 14, 1983,
subject to the conditions specified in the State Engineer's memorandum, and that Perry's water rights are valid and superior to
this approved application (Finding No0 32, R0 267,268); and that
Norman does not have any water rights in the spring area (Finding
No. 33, R0 268)0
The conclusions of law are largely repetitious of the
findings of fact, but add, in conclusion No, 7:
!,

While finding as a factual matter that Perry
never forfeited any water right by nonuse, since it
always used the 1/3 second foot, the court is, also,
of the opinion that partial or proportionate forfeiture does not apply in the State of Utah because of
the strong public policy of a municipality being prohibited from directly or indirectly disposing of
water rights0 Therefore, in order for Perry to have
lost any water rights it would have had to totally
and completely not placed any water in the l!Stokes,
Walker, and Davis Spring" area to beneficial use for
a period of at least five years. The court further
concludes that since this municipality and other
municipalities appropriate water from wells, springs,
or surface flows, and municipalities try to reduce
expenses by not pumping wells except when situations
require, it would be contrary to public policy to
allow partial or proportionate forfeiture for periods
when fiscal policy or other urgencies allowed temporary nonuse of a water source to exist0" (R„ 270,270a)
-10-

Also, conclusion No. 8 states:
"The dynamics of municipal water systems are
such that economics may dictate changes in water
supply systems and relative uses of water sources;
forfeiture because of a temporary reduction in one
area would be inappropriate and contrary to public
policy/1 (Re 270a)
The judgment and decree states that it is interlocutory
until a final decree in the general adjudication suit is entered;
that neither the Eskelsens or Norman have any water right evidenced
by their diligence claim; that uIn order for Perry City to have
lost any water rights, they would have had to totally and completely
not placed water from the

fT

Stokes, Walker, and Davis Springs" area

to a beneficial use for a period of at least five yearse

The Court

further concluded that since this municipality and other municipalities appropriate water from wells, springs, or surface flows, and
municipalities try to reduce expenses by not pumping wells except
when situations require, it would be contrary to public policy to
allow partial or proportionate forfeiture for periods when fiscal
policy or other urgencies allowed temporary nonuse of a water source
to exist,

(R. 272-276)
Paragraph 8 restates conclusion Noc 8, copied above; Para-

graph 9 finds that Perry has not interfered with any water rights of
Eskelsens and Norman; No. 10 that any water rights the Eskelsens may
have are subservient to Perry's water rights; and No. 11, that Norman
does not have any water rights in the spring area.

(R. 276)

Eskelsens and Norman filed, pursuant to Rule 5 of the Utah
Rules of Appellate Procedure, a petition for permission to appeal from
the interlocutory judgment which was granted April 27, 1990* (R. 291)
-11-

SUMMARY OF ARGUMENT
This is a suit by the Eskelsens, with Norman as an intervener, against Perry for the determination of the relative rights
of the parties to water from a spring area east of Perry, Box Elder
County„
Eskelsens own a one-half interest and Norman owns a onehalf interest in a water right evidenced by the Ruby L0 Davis
Statement of Water Users Claim to Diligence Rights0

In addition,

the Eskelsens own two approved applications for appropriation of
water from the spring area which are in good standing0

The only

written evidence of a water right in the spring area which was
introduced into evidence by Perry is a statement of water users
claim filed in the above-entitled general adjudication suit*
is not a diligence claim0

This

Perry claims title to water rights

appurtenant to land conveyed to it by deeds in 1917, 1921, and 1929.
The Eskelsen and Norman water right evidenced by the
diligence claim is prima facie evidence of the water rights therein described*,

The facts therein stated were not disproved by any

competent evidenceG

The validity of Eskelsen1s two approved appli-

cations for appropriation of water has not been questioned; however,
one application was not mentioned in the findings of fact and decree.
Perry's claim of ownership of water rights initiated before 1903 by its predecessors in interest is not supported by any
competent oral testimony of water use*

The trial court's finding

that such claim is supported by a statement of water users claim
in the pending adjudication suit is contrary to Section 73-4-14,
-12-

UCA, which provides specifically that such statements stand in the
place of pleadings0

No application to appropriate water or to

change the purpose of use to municipal was filed by Perry.
If it is assumed that Perry obtained water rights in the
spring area as appurtenances to land conveyed to it by Stokes and
Call in 1917 and thereafter, such water rights were forfeited for
nonuse between 1964 and 1984 when the evidence shows that the pipeline from the spring was disconnected from the Perry culinary system.
The very minor use of water to serve two homes did not avoid a forfeiture o The alleged renting of water to Elmer Mathews during the
period 1964 to 1984 was illegal because of a Utah Constitutional
provision0

The trial court erred in holding that the use of any

water during the period from 1964 to 1984 would avoid forfeiture
and that the doctrine of partial forfeiture is not the law in Utah.
The Court erred in holding that Perry has a water right
in the spring area for one-third of a second foot or other flow;
that Norman has no water right; and that Eskelsen has only one valid
application for ,1 of a second foot of water which is subordinate
to Perry's water righto
ARGUMENT
ESKELSENS AM) NORMAN HAVE VALID WATER RIGHTS
IN DAVIS SPRING
The following are the Eskelsen and Norman documented water
rights in Davis Spring:
le

Mrs, Ruby L0 Davis1 Statement of Water Users Claim

to Diligence Rights, Claim No. 538, for 0o0167 of a second
-13-

foot of water from 1/1 to 12/31 each year for domestic
purposes.

(Ex. 7)

The claim is supported by the affi-

davit of M0 W0 Peters and William T. Davis which states
that the development of the water to their personal
knowledge

,T
0.00began

in the year 1903; that the water

has been used and is now being used to the extent mentioned in the claim; that he has read said statement and
that each and all of the items therein contained are true
M
0000 0

The affidavit was subscribed and sworn to on

March 20, 19570

The diligence claim contains an Engineer's

Affidavit, describing the spring area and collection works
and states that the small domestic development yields
"o.oobest times 12 gal0 per minute"0

A one-half interest

in this diligence water right was conveyed by Ruby Davis
by Warranty Deed to Neil Duane Norman and Sylvia F0 Norman,
his wife, dated November 11, 1971 (Ex. 4), and it was conveyed by the Normans to the Eskelsens by a Warranty Deed
dated September 22, 1983. (Ex. 4)
2.

Approved Application No0 43448 (29-1864) to

appropriate 0o015 of a second foot of water from Davis
Spring for irrigation, stockwatering, and domestic use,
filed by Neil DQ and Sylvia F. Norman on April 8, 1974.
(EXo 5)
sens 0

This application was transferred to the Eskel(Ex0 7) An election was filed in lieu of proof

and the application is in good standing.

-14-

30

Approved Application No, 59399 (29-2973) to

appropriate CLl of a second foot of water from Davis
Spring for irrigation purposes, filed by Richard M„
Eskelsen on October 14, 19830
good standingo

This application is in

(Ex0 5)

Diligence Right 538 was found by the trial court to have
been acquired by Perry through a series of land purchases by various deeds received in evidence as Defendant's Exhibit 13„
ing of Fact No0 14, Ru 264)

(Find-

The Court, in Finding No0 16 (R. 265)

found that because of the provisions of the Utah Constitution,
Article XI, Section 6, when Perry conveyed the land to one Maud
Davenport,

,!

o000no water rights in the spring area could have been

transferred from Perry to Maud Davenport by operation of law/1
(Ro 265)

In Finding of Fact No0 17, the Court finds that the claims

of the Eskelsens and Norman

n

0oo0fails

as a matter of law because of

the inability of Perry to transfer water rights by its conveyance to
Maud Davenport• "

(R. 265)

The findings regarding water right No0 538 are not supported by the evidence nor by the law0

The deed to the town of

Perry referred to in Finding of Fact No0 14 (covering approximately
70 acres) is dated November 26, 1917, and appears on page 33 of the
Abstract of Title, Exhibit 3, which provides after the land description:
"Together with all appurtenances thereunto
belonging and also all right, title and interest of
said grantors in and to those certain springs of
water known as the Walker Springs which belong to
-15-

sand(sic) passes with said land, being all of the
water arising therefrom save and except a 1/4 interest in one spring which belongs to John Call and a
small spring arising upon James SQ Stokes property
together with a full right and privilege to enter
upon the property where the springs are located and
develop the same as the pleasure of the Grantee0n
"(Emphasis added)
It is clear from the foregoing that Finding of Fact No0
14 is contrary to the documentary evidence0

Perry City got the

Walker Spring right by the deed mentioned in the above-numbered
Finding of Fact (except one-fourth which belonged to John Call),
but the small spring arising on the James S0 Stokes land (Davis
Spring) was retained by the grantors0
stracter

See Entry 33 of the Ab-

(Ex. 3)
The Abstract of Title (Ex0 3) contains two additional

deeds of land and water rights to Perry0

Entry 32 is a deed from

John Wo Call and wife which conveys 6o64 acres of land to Perry
together with all water rights0

This deed is dated Mary 14, 1929„

The 6*64 acres are shown on the Hi11am Abstract CoQ report0
(Defendant's Exhibit 13, marked with an A)
Entry 35 in Exhibit 3 is a deed from James S0 Stokes to
Perry, dated August 30, 1921, conveying 2056 acres of land together
with that certain spring located on the East part of the land conveyed,

M
0o,etogether

with all water rights of any and every kind

and character appurtenant or incident to the above described
premises or thereunto belonging or in anyway appertaining1'.
Thus, if we assume that Perry, because of the provisions
of Article XI, Section 6, of the Constitution of Utah, retained all
-16-

the water rights it had which were appurtenant to land which now
belongs to the Eskelsens and Norman, because of the exception in
the deed, Entry 33 in Ex. 3, it did not retain the Davis Spring
because it was specifically excluded*

The part of the present land

of the Eskelsens covered by the deed, Entry 33, is that marked in
green on the Hi11am map in Defendant!s Exhibit 13.
Eskelsen's water right, approved Application No0 43448
(29-1864) is not mentioned at all in the findings of facto
was obviously error0

This

There was no attack on this application.

It is in good standing and there is an election on file in the
State Engineer's officee
Although Diligence Claim No. 538 and Application No.
59399 are the only water rights pleaded in the complaint, the trial
court made an order following a pre-trial hearing directing counsel
for the litigants to file a memorandum setting out their respective
claims.

(Re 103,104)

Pursuant to the court order, the Eskelsens

filed a memorandum setting out the Eskelsen's claims, as follows:
"(1) One-half interest in Statement of Water
Users Claim to Diligence Rights, No0 538, filed by
Ruby L0 Davis on March 29, 1957, on George Davis Spring0
This right is also evidenced by the attached Claim No,
29-1864 filed in the above-entitled general adjudication
suit.
M

See Exhibits "A" and "B" attached."

(2)

Approved Application No. 29-1864 (No. 43448).

Exhibit MCf! attached/1
-17-

"(3) Approved Application No. 29-2973 (No. 59599)
for appropriation of water from George Davis Spring0
(Exhibit "D" attached)!!
At the trial the Eskelsens offered in evidence (1) the
Ruby L0 Davis statement of Water Users Claim to Diligence Right
(Tr0 26,27) Exhibit 7; (2) Application No0 43448, Area Code 291864, which was assigned to Eskelsen (Tr0 26,27) Exhibit 7; and
(3) Application No. 59399, Area Code 29-2973 (Tr0 26,27).

All

three documents were received in evidence as a part of Exhibit 5o
(Trc 26,27)
Finding of Fact No. 32 relates to the Eskelsens1 Application No0 29-2973 (A59399), and it is stated that, "This Court
specifically finds that Perry's water rights are valid and superior
to this approved application"0

The weakness of this quoted state-

ment is that nowhere in the findings of fact, conclusions of law,
or the decree are Perry's water rights specifically described as
to flow, priority, point of diversion, place, and nature of use,
water application or diligence claim.

The only actual measurement

of water diverted into the Perry water system was made by John P0
Jensen, the investigator for the State Engineer on July 30, 1984,
on the new Perry water collection and storage system,
Ex0 9)

(See Def0

This measurement is used to claim that flow with a before

1897 priority when, according to the record, any use was for agricultural purposeso
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PEKRY HAS NO VALID WATER RIGHT IN THE
STOKES, WALKER AND DAVIS SPRING AREA,
The judgment from which this appeal is taken provides in
paragraph 5:
f,

Perry has made a valid appropriation of water
by virtue of diverting and placing water to beneficial
use prior to 1897 and has continually used its water
rights in the "Stokes, Walker, and Davis Spring" area
from prior to 1897 to the present datea The quantity
of water appropriated by Perry City is one-third
second foot or not more than 150 gallons per minute."
(R0 274)
The trial court's findings of fact not only do not support
the above quoted paragraph, but contain findings which would have
effectively precluded the acquisition by Perry of any water righto
It has been the law of Utah, by statute and court decisions
for many years, that, prior to 1903, a water right could be obtained
by physically diverting water from a natural source and putting a
definite flow to beneficial use on specifically described land.

The

law on this subject has been reviewed by this court in several
cases:
Section 73-3-1, Utah Code Annotated
Wrathall vQ Johnson, 86 Utah 50, 40 P2d 755 (1935)
Sowards v0 Meagher, 37 Utah 212, 108 P0 1112 (1910)
Patterson v, Ryan, 37 Utah 410, 108 Pc 1118 (1910)
Bishop v. Duck Creek Irrigation Co P , 121 Utah 290,
241 P2d 162 (1962)
The pertinent findings are:
HT
i

180 After Perry obtained its water rights in
the "Stokes, Walker, and Davis Spring11 areas in 1917,
Perry diverted the water, constructed collection and
distribution systems, utilized the water in its culinary water system. (While no one testified to all the
uses made of the water by the original land owners,
the records indicate that irrigation, and domestic,
household and stock watering uses were made 0 ) M (R. 265)
-19-

"19* Perry, apparently, never filed any application for change of use with the State Engineer's office
in 1917, but did place the water into the town's culinary water system. The quantity of water collected and
used by Perry varied from approximately one-fourth to
one-third of a second foot, or between 112 to 150 gallons
per minute from the spring area depending upon climatic
conditionso" (R. 265,265a)
"200 Perry continued to use the water in its culinary water system from 1917 until May, 1964o!! (RQ 265a)
"21o In 1964, after water tests showed some impurities in the water, Perry discontinued placing the water
into its main distribution system. Perry did continue
to serve water to two homes, referred to as the Davis and
Dunn homes, from the "spring area" and rented the remainder of the water on a year to year basis to Elmer Matthews
until 19840" (R. 265a)
It is clear from the foregoing findings of fact (1) that
no use of water from the spring area was made by Perry for municipal
purposes until 1917; (2) that there is no evidence in the record
showing beneficial use by a definitely named person or persons, of
a definite flow of water on definitely described land prior to 1897
and 1917; (3) Perry filed no change application in the state engineers office to change the water use to municipal uses; (4) from
1964 to 1984 no water was used through its municipal systems; and
(5) from 1964 to 1984 Perry continued to serve water to two homes0
The law required the following proof to establish the
initiation of a water right before 19030

It was necessary to prove

the name of the appropriator, the date of the initial diversion,
the flow of the water diverted, the point or points of diversion,
the place of use and the purpose of use0
of an appropriative right*
-20-

These are the elements

In the case of Rocky Ford Canal Company vu Cox, 92 Utah
148, 59 P2d 935 (1936), this Court held:
"When an appropriation of water has been made
and the right to the use thereof perfected, certain
of the elements involved in that right are: (a)
Quantity of water appropriated; (b) time, period,
or season when the right to the use exists; (c) the
place upon the stream at which the right of diversion attaches; (d) the nature of the use or the
purpose to which the right of use applies, such as
irrigation, domestic use, culinary use, commercial
use, or otherwise; (e) the place where the right of
use may be applied; (f) the priority date of appropriation or right as related to other rights and
priorities0 0 0.fl
Finding of fact No0 18, quoted above, states that lfooo.
while no one testified to all the uses made of the water by the
original land owners, the records indicate that irrigation and
domestic, household and stockwatering uses were maden0

This is

clearly an indication that there is no testimony in the record
which meets the requirement of the law to initiate and establish
a pre-1903 water righto

There is no oral testimony in the record

relating to a use of water by predecessors of Perry before 1903
and no documentary evidence0

Indeed, the only attempt to make

such a showing appears in Defendant's Exhibit 9o

Phillip Douglas

Quayle, age 73, made an affidavit in 1983 that as a young man he
remembered a family by the name of Stokes owned land on the East
Bench of Perry0

"I recall that the Stokes Family developed certain

springs, made catch basins, and used the water to irrigate crop
land, stock, orchards and grapes0

I was informed that they began

developing their springs prior to the 1900s0fl
-21-

(Emphasis added)

A similar affidavit was made by Lisle Larsen in 1983,
who stated that, "They used this water continuously I am told from
prior to 1900 to the time they sold the property to the town of
Perry in 1917c"

(Emphasis added)

Neither affidavit has any probative value because of
uncertainty as to the water sources, flow, and place of use, and
because the reference to the use of water to 1900 is hearsay0
Perry, according to Finding No0 19, filed no change application to change the point of diversion, the place of use, and
nature of use from the former use, whatever it was, and wherever
it was, to municipal usec
Thus Perry did not meet the requirements for initiation
of a water right prior to or subsequent to 1903„
STATEMENT OF WATER USERS CLAIM INTRODUCED IN
EVIDENCE BY PERRY IS NOT PRIMA FACIE
EVIDENCE OF ANY WATER RIGHT
Perry introduced in evidence, Defendant's Exhibit 9, a
statement of water users claim*

(Tr0 174)

The claim admittedly

prepared by the state engineerfs Logan office (Tr0 175), contains
correspondence, two affidavits, a report of a water measurement
made after completion by Perry of the new water collection system
at the Stokes (Walker) springs point of diversionc

The lack of

authenticity of the statement of claim is admitted by the state
engineer's area engineer.

(TrG 181-183)

The trial court referred to this statement of water
users claim as follows:
-22-

n

7<> Perry claims water rights in the spring area
pursuant to a Statement of Water Users Claim, Code No.
29, Serial No. 2869, Map No0 100Co Perry claims priority to its water rights prior to 1897 by virtue of
'diligence use 1 . M (R. 262a, 263)
Section 73-4-14, UCA, shown on page 4 of this brief, provides that such statements,

n

0000 shall

ings and issues may be made thereon0n

stand in the place of pleadThe trial court apparently

treated this type of statement of water users claim the same as
the statement of water users claim to diligence rights, Section
73-5-13, which expressly provides that notices of water users
claim filed under that section shall be prima facie evidence of
the claimed right or rights therein described.

It will be noted

by examination of the Ruby L. Davis claim to diligence rights that
the form provided by the state engineer has the following heading:
"Statement of Water Users Claim to Diligence
Rights - State of Utah11
The defendant's Exhibit 9 has a heading, "Statement of
Water User's Claim11.

Although the titles of the two statements of

water users claims are similar, their relative evidentiary values
differ widely.

The statement of water users claim, Defendant's

Exhibit 9, does not constitute prima facie evidence of any pre-1903
use of water and there is nothing at all in evidence, oral or
written, which could support the judgment, paragraph 5, that Perry
has a water right of one-third second foot with an 1897 priority*
(R. 274)
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ANY WATER RIGHT PERRY HAD IN THE
SPRING AREA WAS FORFEITED FOR NONUSE
Although it is again reiterated that Perry obtained no
water rights by conveyance to it of the land upon which the spring
area, here involved, is located, we contend that such water rights
were forfeited for nonuse during the period 1964 - 1984 when the
spring water was disconnected because of contamination from the
Perry culinary water line.
Section 73-1-4, UCA, formerly 100-1-4, provides in pertinent part:
n

(l)(a) When an appropriator or his successor
in interest abandons or ceases to use water for a
period of five years, the right ceases, unless, before the expiration of the five-year period, the
appropriator or his successor in interest files a
verified application for an extension of time with
the state engineer."
This court held in the recent case of Nephi City v. Dee C0
Hansen, State Engineer, 779 P2d 673 (1989), that the
water right forfeiture provisions of Section 73-1-4 applies to
municipal corporations.

See opinion,

(R. 186-188)

In this case Perry seeks to avoid forfeiture by arguing that
during the period 1964 - 1984 Perry was furnishing a small flow of
water to two houses (R. 247), and leased1 the remainder of the water
to Elmer Matthews on a year to year, basis.
court so foundo

(R. 253,254)

The trial

Finding of Fact 21 (Tr„ 265a)

The trial court made Finding of Fact No. 30 to the effect
that .Perry has not forfeited any water right by nonuse, but has maintained its water rights through servicing at least two homes and
-24-

renting water to an individual for irrigation each year from 1964 1984,

(R. 267) There is no finding as to the flow or quantity of

water furnished to the homes and diverted and used by Matthews, but
the court took the position that use of any water would prevent
forfeiture*

(R. 270)

The alleged lease of the water right to Matthews would not
prevent forfeiture, because, under the plain language of the Constitution of Utah, Section 6 of Article XI provides:
"No municipal corporation, shall directly or
indirectly, lease, sell, alien or dispose of any
waterworks, water rights, or sources of water
supply now, or hereafter to be owned or controlled
by it; oo00,f (Emphasis added)
The fact that no water from the spring area went into the
Perry distribution system from 1964 until 1984, as expressly stated
in Finding of Fact No, 21 (R0 265a), proves forfeiture for nonuse.
This finding of fact is supported by the testimony of Perry's
witnesses.

(Trc 223, 224, 226, 273)
PARTIAL FORFEITURE OF A WATER RIGHT
BY FIVE YEARS OF CONTINUOUS NONUSE
APPLIES TO UTAH MUNICIPAL CORPORATIONS0

Although the legal question as to whether partial use of
water during a five year nonuse period would seem to have little
significance because (1) Perry has proved no water right initiated
before 1903, and (2) Perry has filed no application for appropriation of water in the state engineer!s office since 1903, the trial
court included in its judgment the following:
-25-

"While finding as a factual matter that Perry
never forfeited any water right by non-use, since
Perry always used the 1/3 second foot, the court is,
also, of the opinion that partial or proportionate
forfeiture does not apply in the State of Utah because of the strong public policy of a municipality
being prohibited from directly or indirectly disposing of water rights. Therefore, in order for Perry
City to have lost any water rights they would have
had to totally and completely not placed any water
From the "Stokes, Walker, and Davis Spring" area to
a beneficial use tor a period of at least five yearsQ
The court further determines that since this municipality and other municipalities appropriate water
from wells, springs, or surface flows, and municipalities try to reduce expenses by not pumping wells
when situations require, it would be contrary to
public policy to allow partial or proportionate forfeiture olf (Emphasis added)
In the case of Nephi City v0 Hansen, State Engineer,
779 P2d, 673 (1989), it is pointed out:
"Statutory involuntary forfeiture has been a
basic part of Utah water law since 1880G Chapter
20, Section 9, of Laws of Utah, 1880, stated in
pertinent part: fA continuous 0 . 00 failure to use
any right to water, for a period of seven years, at
any time after the passage of this Act, shall be
held to be an abandonment and forfeiture of such
rightf0 o o" (Emphasis added)
The Supreme Court of California construed a similar
statute in the case of Smith vQ Hawkins, 52 PQ 139 (1898) and
stated:
"Applying the principles announced on the former
appeal to these facts, and it is apparent that the
judgment is not supported by the findings0 The court
found that during the period of five years next before
the bringing of the action plaintiffs 'diverted water'
from said creek for a useful purpose; but the quantity
of water so diverted and used at any time during said
period is not determined, but is left wholly a subject
of conjecture0 The finding as to the capacity of plaintiffs' ditch, and the right originally acquired thereby
to appropriate to the limit of that capacity, is not
-26-

sufficient as a basis of the judgment0 It is neither
the capacity of the ditch nor the amount originally
appropriated which determines plaintiffs1 rights0 If
plaintiffs could forfeit their entire right of appropriation by nonuser, qually will they be held to forfeit
less than the whole by like failure; in other words,
the necessary result of the principles declared on that
appeal is that, no matter how great in extent the
original quantity may have been, an appropriator can
hold, as against one subsequent in right, only the maximum quantity of water which he shall have devoted to a
beneficial use at some time within the period by which
his right would otherwise be barred for nonuser0n
See also:
Hutchins, Selected Problems in the Law of Water Rights
in the West, page 389Q
~~
Affolter v. kough & Ready Irrigating Ditch Co 0 , 60 Colo
519, 154 P. 738 (1916)
THE DYNAMICS OF MUNICIPAL WATER RIGHT SYSTEMS
DO NOT DICTATE ".,.QCHANGES IN WATER SUPPLY
SYSTEMS AND RELATIVE USES OF WATER SOURCES11
In the trial court's memorandum decision (R. 253), in
the conclusions of law (R0 270a), and in paragraph 8 of the judgment
and decree (R0 276), it is stated:
"The dynamics of municipal water systems are
such that economics may dictate changes in water
supply systems and relative uses of water sources;
forfeiture because of a temporary reduction in one
area would be inappropriate and contrary to public
policy0"
Although the meaning of this thrice repeated statement is
obscure, the trial court must have meant that municipalities are not
bound by the provisions of the water law, which is binding on everyone else, and may temporarily (like 20 years) reduce the use of
water in one area and increase the use in other areas without bothering to file, under Section 73-1-4(1)(b), UCA, an application for
-27-

extension of time to resume the use of "water.

Likewise, a muni-

cipality, with impunity, may, as in this case, fail to file a
change application despite the mandatory provisions of Section
73-3-3, UCA.
There is no provision in the statutory law or case law
which would, in any respect, support paragraph 8 of the judgment
and decree and in the event of reversal and remand, no future
decree should repeat the quoted language above0
CONCLUSION
The judgment and decree should be reversed and the case
should be remanded to the district court with directions to make
and enter a judgment in favor of the Eskelsens and Norman, awarding to the Eskelsens the water rights evidenced by (1) one-half
interest in Diligence Claim No0 538 for year around use of O0267
of a second foot of water from George Davis Spring for domestic
and stockwatering and for seasonal use for irrigation; (2) Application No. 43448 (29-1864) to appropriate o015 of a second foot
of water from George Davis Spring for year around use for domestic
and stockwatering use and for irrigation from April 1 to October
31; and (3) Application No, 59399 (29-2973) to appropriate .1 of
a second foot of water from George Davis Spring for use for irrigation ,
Also, awarding to Norman, one-half interest in Diligence
Claim No0 538 for year around use of O026 of a second foot of water
from George Davis Spring0
-28-

The revised judgment to be entered, after remand, should
award to Perry no water right in the George Davis Spring or the
Stokes, Walker spring.
Respectfully submitted,
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A D D E N D U M
FINDINGS OF FACT AND CONCLUSIONS OF LAW
JUDGMENT AND DECREE
Civil No. 860020079

Jeff R. Thome of Mann, Hadfield & Thome #3250
Attorney for Perry City
Zions Bank Building - 98 North Main
P. 0. Box "F"
Brigham City, Utah 84302-0906
Telephone: 723-3404
IN THE FIRST JUDICIAL DISTRICT COURT IN AND FOR
BOX ELDER COUNTY, STATE OF UTAH

IN THE MATTER OF THE GENERAL
DETERMINATION OF RIGHTS TO
THE USE OF ALL WATER, BOTH
SURFACE AND UNDERGROUND,
WITHIN THE DRAINAGE AREA OF
BEAR RIVER AND ALL ITS
TRIBUTARIES IN UTAH,
RICHARD M. ESKELSEN and
VIRGINIA ESKELSEN,

]
]
])

FINDINGS OF FACT AND
CONCLUSIONS OF LAW

]
]|

Civil No. 860020079

Petitioners,
vs.
TOWN OF PERRY, a Municipal
Corporation,
Defendant.
LaNEZ NORMAN,
A Party In Interest.

]
]
]
]

The above-entitled matter came on for hearing before the
above-entitled court, the Honorable F. L. Gunnell, District
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Judge, presiding and sitting without a jury on December 6th and
7th, 1989.

Various witnesses were called and testified in behalf

of the petitioners and in behalf of the defendant.

The court

having heard the evidence and being fully familiar in the
premises issues the following Findings of Fact:
FINDINGS OF FACT:
1.

The Town of Perry (hereinafter referred to as Perry) is

a municipal corporation organized pursuant to the laws of the
State of Utah.
Perry11.
2.

Originally Perry was incorporated as the "Town of

It is now classified as a third class City.
Perry is the record owner of certain real property

located in Box Elder County, State of Utah, containing 41.3 acres
more or less.

Said property is referred to in Box Elder County

Recorder's Office as tract No. 03-159-0036, and is located in the
South 1/2 of Section 36, Township 9 North, Range 2 West, SLB&M.
3.

The points of diversion of all water rights claimed by

all parties (Perry, Eskelsens, and Norman) are located on the
real property owned by Perry.
4.

The real property owned by Perry is located above the

Pine-View Canal on the west facing foothills of the Wasatch
Mountain range.

The spring areas consist of various "seeps" and

"springs11 in an approximate 800 x 400 foot sized area.
2
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Map No, 100C.

Perry claims priority to its water rights prior to

1897 by virtue of "diligence use".
8.

The petitioners, Richard M. Eskelsen and Virginia E.

Eskelsen, his wife, (hereinafter referred to as "ESKELSEN")
claimed an interest in certain water rights in the spring area
pursuant to a Statement of Water Users Claim to Diligence Rights
No. 538 filed by Ruby L. Davis on March 29, 1957 in the spring
area.

This water right was also evidenced by a Statement of

Water Users Claim No. 29-1864.
9.

LaNez Norman (hereinafter referred to as "Norman")

claimed a one-half interest in certain water rights pursuant to a
Statement of Water Users Claim to Diligence Rights No. 538 filed
by Mrs. Ruby L. Davis on March 29, 1957, (the other one-half
interest was claimed by petitioners, Eskelsen).

This water right

is also evidenced as Claim No. 29-934.
10.

Eskelsen further claims water rights pursuant to

approved Application No. 29-2973 (A59399) filed by Eskelsen for
appropriation of .1 second foot of water from this spring area
with a priority date of October 14, 1983.
11.

Based upon the testimony of Gary Packer, a licensed

abstracter, and pursuant to Abstracts of Title and recorded deeds
introduced as evidence, the court finds that prior to 1900 a
4
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family by the name of "Stokes" owned the Southwest Quarter of
Section 36, Township 9 North, Range 2 West, containing 160 acres.
The Stokes family received their title pursuant to a patent from
the United States of America in 1897.
12.

Records of the Box Elder County Recorder's Office

indicate that as early as 1892 the Stokes family entered into
contracts with Stark Brothers for the purchase of trees for an
orchard containing 50 acres.
13.

The Stokes family developed and diverted water from

"spring area" on the real property now owned by Perry, for
domestic, livestock and irrigation uses on the 160 acres owned by
them.
14.

Through a series of land purchases Perry acquired

approximately 70 acres of property in Section 36, Township 9
North, Range 2 West, and obtained all water rights belonging to
its grantors.

These included all water rights in the "spring

area". Copies of the various deeds were received in evidence as
Defendant's Exhibit 13.
15.

The petitioners, Eskelsen, and Norman trace title to

their respective parcels of presently owned real property through
a Warranty Deed conveyed from the Town of Perry as grantor, to a
Maud Davenport as grantee.

The deed was dated March 21, 193 3.
5
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16.

The Utah Constitution, specifically Article XI, Section

6, prohibits a city from directly or indirectly selling or
disposing of water rights.

Accordingly, when Perry City conveyed

real property to Maud Davenport, no water rights in the spring
area could have been transferred from Perry to Maud Davenport by
operation of law.
17.

The court, therefore, finds that Eskelsen's and

Norman's claims to water rights in the "Stokes Springs, Walker
Springs, and George Davis Spring" area (which water right claim
was originally filed by Ruby Davis as Diligence Claim No. 538),
fails as a matter of law because of the inability of Perry to
transfer water rights by its conveyance to Maud Davenport.
18.

After Perry obtained its water rights in the "Stokes,

Walker, and Davis Spring" areas in 1917, Perry diverted the
water, constructed collection and distribution systems, utilized
the water in its culinary water system.

(While no one testified

to all the uses made of the water by the original land owners,
the records indicate that irrigation, and domestic, household and
stock watering uses were made.)
19.

Perry, apparently, never filed any application for

change of use with the State Engineer's office in 1917, but did
place the water into the town's culinary water system.
6

Eskelsen vs. Perry City Continued
Findings of Fact

The quantity of water collected and used by Perry varied from
approximately one-fourth to one-third of a second foot, or
between 112 to 150 gallons per minute from the spring area
depending upon climatic conditions.
20.

Perry continued to use the water in its culinary water

system from 1917 until May, 1964.
21.

In 19 64, after water tests showed some impurities in

the water, Perry discontinued placing the water into its main
distribution system.

Perry did continue to serve water to two

homes, referred to as the Davis and Dunn homes, from the "spring
area" and rented the remainder of the water on a year to year
basis to Elmer Matthews until 1984.
22.

From 1964 to 1984 the quantity of water collected from

the spring area was still approximately 1/3 second foot during
peak flows.
23.

The spring area shows that over the years different

attempts at developing the "springs" have been made.

There are

localized excavations and pieces of pipe on the surface
consisting of clay-tile, iron and most recently plastic pipe.
There is also an abandoned reservoir and distribution line on
Perry's property which was formerly used by Perry.

7
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24.

Perry constructed collection and distribution

facilities that were used to collect and furnish water to the
Dunn and Davis homes.
25.

In 1984 Perry again placed all its water from the

"Stokes, Walker, and Davis Spring" area into its culinary
distribution water system and Perry has used the water in their
culinary water system from that date.
26.

The amount of water able to be collected from the

"Stokes, Walker, and Davis Spring" areas varies because of
climatic conditions, with more water flowing in the spring and
less water flowing towards fall and winter seasons.

In 1984 the

State Engineer's Office measured 150 gallons per minute, or 1/3
second foot.
27.

Perry's water measurements from 1984 to the present

also indicates that the amount of water varies from year to year
depending upon snow and rain fall conditions.

Perry's water

measurements have ranged from 28 million gallons per year to less
than 13 million gallons per year.
28.

Based upon expert testimony introduced at trial, the

court finds that the water surfacing in the "spring area" comes
from a common source.

The common source is the mountains lying
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East of the spring area.
29.

There was substantial evidence introduced at trial, and

the court's personal view of the area leads the court to believe
that there has been a lack of maintenance in any claimed water
collection system of Norman and Eskelsen.

The court further

finds that the water collection systems claimed by Eskelsen and
Norman were constructed and developed by Perry.
30.

The court finds that Perry has not forfeited any water

right by non-use from 1964 to 1984, but has maintained its water
rights through servicing of culinary water to at least two homes
and renting of the water to an individual for irrigation for each
year from 1964 up to 1984, when Perry was able to place the water
back into its culinary water system.
31.

Perry has established by clear and convincing evidence

a water right in and to the "spring area" for a quantity of water
not to exceed 150 gallons per minute, which was first utilized
and developed prior to 1897 and has been utilized and maintained
continuously up to the present time.
32.

The only valid application for water rights held by

Eskelsen is "approved" application No. 29-2973 (A59399) for .1
second foot with a priority date of October 14, 1983. This
application is subject to the conditions specified in the State
9
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Engineer's memorandum decision dated April 27, 1984. This court
specifically finds that Perry's water rights are valid and
superior to this approved application.
33.

Norman does not have any water rights in the "Stokes,

Walker, and Davis Spring" area.
AS CONCLUSIONS OF LAW FROM THE FOREGOING FINDINGS OF FACT
THE COURT CONCLUDES:
1.

This is a proceeding initiated by the petitioners,

Eskelsens, seeking a determination as to the extent, ownership
and relative priorities of water rights of Perry City, Eskelsen,
and LaNez Norman pursuant to UTAH CODE ANNOTATED §73-4-24 (1981
as amended).
2.

LaNez Norman is a person interested in said dispute who

was given notice and filed an "Entry of Appearance, and Claim of
Water Right" in said action and consented to the adjudication of
any water rights claimed by said Norman in the "Stokes, Walker,
and Davis Spring" area.
3.

Following the signing of the Judgment and Decree, the

decision of this court, unless modified or reversed on appeal,
shall control the rights of Eskelsens, Perry and Norman in and to
the water involved in the "Stokes, Walker, and Davis Spring"
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area, until a final Decree in the General Determination suit is
entered.
4.

Perry is the record owner of certain real property

located along the face of the Wasatch Mountains east of two
residences owned by the petitioners, Eskelsens, and Norman.

The

"Stokes, Walker, and Davis Spring" area is located upon the real
property owned by Perry City.

The parcel of property owned by

Perry is referred to as tract #03-159-0036 located in the South
1/2 of Section 36, Township 9 North, Range 2 West, SLB&M,
consisting of 41.3 acres.

The spring is approximately 800 x 400

feet in dimension.
5.

Perry has made a valid appropriation of water by virtue

of diverting and placing water to beneficial use prior to 1897
and has continually used its water rights in the "Stokes, Walker,
and Davis Spring" area from prior to 1897 to the present date.
The quantity of water appropriated by Perry City is
one-third second foot or not more than 150 gallons per minute.
6.

The petitioners, Eskelsens, and the claimant, Norman,

are not entitled to claim any water rights pursuant to a
"Diligence Claim" by virtue of the fact that at one time in the
Eskelsen and Norman chain of title, Perry was the record owner of
both Eskelsenfs and Norman's parcels of property, and Perry
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conveyed said property to one of their predecessors in interest,
Maud Davenport.

Therefore, pursuant to the constitutional

provisions of the State of Utah, Perry was prohibited from
transferring any water rights to Dervenport.

Therefore, any water

rights of Eskelsens or Norman in and to the "Stokes, Walker,
Davis Spring11 area would have to be made pursuant to the
appropriation statutes in effect in the State of Utah after 193 3.
The only application made, after 1933, was the approved
application of Eskelsens No. 29-2973 (A59399) for .1 second foot
with a priority date of October 14, 1983.

The time for

completion for this application has been extended, but at this
date the water sought by the application has not been put to
beneficial use, nor have any diversion works been constructed by
the applicant.

This application is subject to Perry's water

rights and the conditions of the State Engineer's memorandum
decision dated April 27, 1984.
7.

While finding as a factual matter that Perry never

forfeited any water right by non-use, since it always used the
1/3 second foot, the court is, also, of the opinion that partial
or proportionate forfeiture does not apply in the State of Utah
because of the strong public policy of a municipality being
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prohibited from directly or indirectly disposing of water rights.
Therefore, in order for Perry to have lost any water rights it
would have had to totally and completely not placed any water in
the "Stokes, Walker, and Davis Spring" area to a beneficial use
for a period of at least five years.

The court further concludes

that since this municipality and other municipalities appropriate
water from wells, springs, or surface flows, and municipalities
try to reduce expenses by not pumping wells except when
situations require, it would be contrary to public policy to
allow partial or proportionate forfeiture for periods when fiscal
policy or other urgencies allowed temporary non-use of a water
source to exist.
8.

The dynamics of municipal water systems are such that

economics may dictate changes in water supply systems and
relative uses of water sources; forfeiture because of a temporary
reduction in one area would be inappropriate and contrary to
public policy.
9.

The court finds that Perry has not interfered with any

water rights of Eskelsens or Normans.
10.

Any water rights the Eskelsens may have are subservient

to Perry's water rights.
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11.

Norman does not have any water rights in the spring

area.
DATED this <?{(P

day of February, 1990.
BY THE COURT:

F. L. GUNNELL
DISTRICT JUDGE

CERTIFICATE OF MAILING
I hereby certify that on the
^ /
day of February, 199 0, I
mailed a copy of the foregoing Findings of Fact and Conclusions
of Law to E. J. Skeen, Attorney for Petitioners, 53 6 East 4 00
South, Salt Lake City, Utah 84102, and LaNez Norman, Pro Se, 505
West 300 South, Brigham City, Utah 84302.

y

Secre-^ay^/ //
pj/2:perry.fnd
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Jeff R. Thorne of Mann, Hadfield & Thorne #3250
Attorney for Perry City
Zions Bank Building - 98 North Main
P. O. Box "F"
Brigham City, Utah 84302-0906
Telephone: 72 3-3404
IN THE FIRST JUDICIAL DISTRICT COURT IN AND FOR
BOX ELDER COUNTY, STATE OF UTAH

IN THE MATTER OF THE GENERAL ]
DETERMINATION OF RIGHTS TO
THE USE OF ALL WATER, BOTH
])
SURFACE AND UNDERGROUND,
WITHIN THE DRAINAGE AREA OF
BEAR RIVER AND ALL ITS
TRIBUTARIES IN UTAH,
RICHARD M. ESKELSEN and
VIRGINIA ESKELSEN,

]|

JUDGMENT AND DECREE

Civil No. 860020079

Petitioners,
vs.
TOWN OF PERRY, a Municipal
Corporation,
Defendant.
LaNEZ NORMAN,
A Party In Interest.

;

The above-entitled matter came on for hearing before the
above-entitled court, the Honorable F. L. Gunnell, District

Case No.
MicROniMED

M^2^2yP'jy

FfB 2 6 1990

Eskelsen vs Town of Perry et al, #860020079
Judgment and Decree

Judge, presiding and sitting without a jury on December 6th and
7th, 1989.

Various witnesses were called and testified in behalf

of the petitioners and in behalf of the defendant.

The court

having heard the evidence and having entered its Findings of Fact
and Conclusions of Law, and being fully familiar in the premises,
it is hereby,
ORDERED, ADJUDGED AND DECREED as follows:
1.

This is a proceeding initiated by the petitioners,

Eskelsens, seeking a determination as to the extent, ownership
and relative priorities of water rights of Perry City, Eskelsen,
and LaNez Norman pursuant to UTAH CODE ANNOTATED §73-4-24 (1981
as amended).
2.

LaNez Norman is a person interested in said dispute who

was given notice and filed an "Entry of Appearance, and Claim of
Water Right11 in said action and consented to the adjudication of
any water rights claimed by said Norman in the "Stokes, Walker,
and Davis Spring" area.
3.

This decree shall be interlocutory in nature, but shall

control the rights of Eskelsens, the Town of Perry (hereinafter
referred to as Perry) and Norman in and to all water involved in
the "Stokes, Walker, and Davis Spring" area, until a final Decree
in the "general adjudication suit" is entered.
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4.

Perry is the record owner of certain real property

located along the face of the Wasatch Mountains east of the Pine
View Canal and east of two residences; one owned by the
petitioners, Eskelsens, and one owned by LaNez Norman.

The

"Stokes, Walker, and Davis Spring" area is located upon the real
property owned by Perry City.

The parcel of property owned by

Perry City is referred to as tract #03-159-0036 and is located in
the South 1/2 of Section 36, Township 9 North, Range 2 West,
SLB&M, consisting of 41.3 acres.

The spring area is

approximately 800 x 400 feet in dimension.
5.

Perry has made a valid appropriation of water by virtue

of diverting and placing water to beneficial use prior to 1897
and has continually used its water rights in the "Stokes, Walker,
and Davis Spring" area from prior to 1897 to the present date.
The quantity of water appropriated by Perry City is
one-third second foot or not more than 150 gallons per minute.
6.

The petitioners, Eskelsens, and the claimant, Norman,

are not entitled to claim any water rights in the spring area
pursuant to any "Diligence Claim" by virtue of the fact that at
one time in the Eskelsen and Norman chain of title, Perry was the
record owner of both Eskelsen's and Norman's parcels of property,
and Perry conveyed said property to one of their predecessors in
interest, Maud Davenport in 193 3.
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constitutional provisions of the State of Utah, Perry was
prohibited from transferring any water rights to Davenport.
Therefore, any water rights of Eskelsens or Norman in and to the
"Stokes, Walker, Davis Spring" area would have to be made
pursuant to the appropriation statutes in effect in the State of
Utah after 1933.

The only application made, after 1933, was the

approved application of Eskelsens No. 29-2973 (A59399) for .1
second foot with a priority date of October 14, 1983.

The time

for completion for this application has been extended, but at
this date the water sought by the application has not been put to
beneficial use, nor have any diversion works been constructed by
the applicant.

This application is subject to Perry's water

rights and subject to the conditions of the State Engineer's
Memorandum Decision dated April 27, 1984.
7.

While finding as a factual matter that Perry never

forfeited any water right by non-use, since Perry always used the
1/3 second foot, the court is, also, of the opinion that partial
or proportionate forfeiture does not apply in the State of Utah
because of the strong public policy of a municipality being
prohibited from directly or indirectly disposing of water rights.
Therefore, in order for Perry City to have lost any water rights
they would have had to totally and completely not placed any
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water from the "Stokes, Walker, and Davis Spring" area to a
beneficial use for a period of at least five years.

The court

further determines that since this municipality and other
municipalities appropriate water from wells, springs, or surface
flows, and municipalities try to reduce expenses by not pumping
wells except when situations require, it would be contrary to
public policy to allow partial or proportionate forfeiture.
8.

The dynamics of municipal water systems are such that

economics may dictate changes in water supply systems and
relative uses of water sources; forfeiture because of a temporary
reduction in one area would be inappropriate and contrary to
public policy.
9.

The court finds that Perry City has not interfered with

any water rights of Eskelsens or Normans.
10.

Any water rights the Eskelsens may have are subservient

to Perry's water rights.
11.

Norman does not have any water rights in the spring

area.
DATED this r^Qp

day of February, 1990.
BY THE COURT:

F. L. GUNNELL
DISTRICT JUDGE
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CERTIFICATE OF MAILING
I hereby certify that on the c~3 / day of February, 199 0, I
mailed a copy of the foregoing Judgment and Decree to E. J.
Skeen, Attorney for Petitioners, 536 East 400 South, Salt Lake
City, Utah 84102, and LaNez Norman, Pro Se, 505 West 300 South,
Brigham City, Utah 84302.

Secrejkcwfy/
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